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Summary

The Commission should apply the new rules regarding construction permits to existing
permittees within their initial construction permit only and grandfather existing construction
permits beyond their initial construction period under the current rules. Application of the new
rules to permittees beyond their initial construction period is contrary to the Commission’s stated
goals of the proceeding, impermissibly retroactive, arbitrary and capricious, and contrary to the
public interest. Service to many communities will be disrupted or delayed by the application of
the new rules to permittees beyond their initial construction period. Administrative gains, such
as the reduction of paperwork, can be achieved by forward looking application and
grandfathering older permits. The Commission’s goals are best served by application of the new
rules only to those permits within their initial construction period and grandfathering permits
beyond their initial construction period.

The tolling provisions of the new rules must be revised to deter frivolous filings against
applications and to coincide with the realities of local zoning and other regulatory burdens.
Specific events such as the filing of an opposition to a modification application are properly
included as tolling events. These provisions must also be revised to reduce, not increase, the
reporting burden on permittees and the administrative burden on Commission resources. The
Commission’s goal of reduction of administrative burdens and paperwork are best served by the
reporting of tolling events prior to expiration of the permit, not at the onset of a tolling event.

Finally, a stay of the effective date of the new rules is properly granted. Without the stay
many construction permits will be automatically canceled. Maintenance of the status quo

pending reconsideration is in the public interest.
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BEFORE THE

Federal Communications Commission

WASHINGTON, D.C.

In the Matter of )
)
1998 Biennial Regulatory Review ) MM Docket 98-43
Streamlining of Mass Media )
Applications, Rules and
Processes
)

To the Commission:

Petition for Reconsideration

A. Introduction

1. Z-Spanish Media Corporation, Knox Broadcasting Group, Inc., Jersey Shore
Broadcasting Corporation, Concord Ventures Limited, National Minority T.V., Inc., and
Pegasus Broadcast Television, Inc. (collectively, “Petitioners”) by counsel and pursuant to
Section 1.429 of the Commission’s Rules, 47 C.F.R. §1.429, hereby petition the Commission for
Reconsideration of its Report and Order in the above-referenced proceeding.! Petitioners request
that the Commission reconsider Section D of the Streamlining Order, “Modifying Construction
Permit Extension Procedures,” and take the following actions: 1) adopt the proposal put forth in
the NPRM applying the three year construction period to those permits currently within their
initial construction period, 2) modify the tolling provisions of proposed Section 73.3598 to allow

for tolling of the construction period under additional limited circumstances, 3) modify the

!Notice of Proposed Rulemaking in the Biennial Review -- Streamlining of the Mass
Media Applications, Rules, and Processes, 13 FCC Rcd. 11349 (1998) (hereinafter “NPRA’), In
the Matter of 1998 Biennial Regulatory Review -- Streamlining of Mass Media Applications,
Rules and Processes, MM Docket 98-43, FCC 98-281, released November 25, 1998
(“Streamlining Order™).
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tolling procedures to reduce administrative burdens on the resources of permittees and the

Commission, and 4) impose a stay on the effective date of the amended rules pending

reconsideration.
B. Procedural Matters
L Standing

2. Section 1.429(a) of the Commission’s Rules, 47 C.F.R. § 1.429(a), allows “any interested
person” to file a Petition for Reconsideration of a final action taken in a rulemaking proceeding.
The Streamlining Order is a final action, as the rulemaking proceeding was terminated by the
order.? Petitioners each hold construction permits for broadcast facilities issued by the
Commission.® As permittees, Petitioners are interested in the specific rule changes adopted in
the Streamlining Order and are directly affected by these changes. Thus, Petitioners have

standing to seek reconsideration of the Streamlining Order and do so herein.

II. Timeliness

3. Petitions for Reconsideration of a final action by the Commission in a rulemaking
proceeding must be filed within 30 days of the date of public notice of the action. 47 C.F.R. §§
1.429(d) and 1.4(b). Public Notice of the Streamlining Order was announced by publication in
the Federal Register on December 18, 1998.* Thus, petitions for reconsideration must be filed

with the Commission on or before January 19, 1999. This petition is timely filed.

X Streamlining Order at Y 111, see also footnote 1, supra.

3 Petitioners, directly or through subsidiary companies, are all Commission permittees,
and in some cases, also Commission licensees.

* 63 Fed. Reg. 70040 (December 18, 1998).
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C. Discussion

I The Com;nission should apply the new rules only to existing permits within their initial
construction period, and grandfather existing permits beyond the initial construction
period.

a. Application of the new rules to existing permits within the initial construction

period while grandfathering existing permits beyond their initial construction

period achieves.the'Commission’s stated goals, without the unfairness caused by
retroactive application.

4, Petitioners request that the Commission reconsider its decision to apply the proposed rule
to all permittees. Instead, the Commission should adopt the proposal articulated in the NPRM to
apply the new rules only to those permits within their initial construction period,’ while
continuing to apply the current rules and continue their application to those existing permits
beyond their initial construction period.®

5. The Commission’s stated goal in this proceeding is to “substantially reduce paperwork
and administrative burdens on permittees and the number of requests for additional time to
construct while promoting the expeditious construction of stations™” This goal would be
accomplished by applying the new rule only to future permittees and existing permittees within
their initial construction period. The goal of reducing paper work and administrative burdens
would be achieved by eliminating the need to consider extension applications for most existing

permittees, and for all new permittees in the future. The Commission’s second goal of

5 Streamlining Order at | 84. "Within their initial construction period" includes those
permittees who have timely filed first extension requests that are currently pending before the
Commission.

¢ Petitioners propose that permittees beyond their initial construction period be

grandfathered under the old rules, Sections 73.3534, 73.3598, and 73.3599. It would be expected

that applications for extension of these permits would be liberally granted to ensure that all
applicants had at least three unencumbered years to construct regardless of “good cause.” Of
course, those that have had three unencumbered years to construct would have to meet the
standards of the one-in-three showing of Section 73.3534.

7 Streamlining Order at 1 79.
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promoting expeditious construction of stations is advanced by allowing those permittees who
have conducted themselves in reliance on the existing rules to bring their projects to fruition and
initiate service to the community®. Applying the new rules to this class of existing older
permittees would result in the immediate cancellation of many permits, delaying construction of
new stations and service to their communities.

6. Grandfathering permittees beyond their initial construction period allows for an orderly
transition from the old to the new rules while treating all permittees equitably, conserving
Commission resources and promoting the expeditious construction of stations. Consider the
following example: One of the Petitioners’ permits is subject to automatic cancellation upon the
effective date of the new rules because there had already been more than three unencumbered
years to construct the facility bdefore this Petitioner purchased the permit. Thus, despite any
actions taken by this permittee, the new rules result in an automatic cancellation because of the
prior permittee’s inaction. The Petitioner could not have known at the time they purchased the
permit that the Commission’s rules would change in such a dramatic fashion. Similarly, another
petitioner received a permit for changes in its licensed station, almost three years ago. Because
of problems with local environmental groups, it was not able to construct at its permitted site,
but, after a diligent search and a modification application delayed by FAA issues, it received a
modified permit. If this modified permit relates back to the grant date of the initial permit, this
petitioner will simply not have enough time to complete its construction of a 2000 foot tower.
Had it known that the new rules would apply to this situation, instead of filing for a modified

permit, it would have sought cancellation of the original permit, then filed for the new site as a

¥ In fact, in the case of LPTV permits, many are already serving the community. See
paragraphs 9-11, infra.
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new permit -- giving it a full three years to construct. The retroactive application of the new

rules to situations such as these simply does not promote the expeditious provision of service to
the public. Nor does it conserve Commission resources, as it will foster litigation and ultimately

result in repetitive filings.

b. The application of the three year construction period to permittees holding

pern}its _initially issued more than three years ago is a retroactive
application of a new rule and violates the Administrative Procedure Act.

7. The application of the new rules to permits granted more than three years prior to the
effective date is impermissible. Rules adopted pursuant to notice and comment rulemakings may
be given prospective effect only. Chadmoore Communications, Inc. v. FCC, 113 F.3d 235, 240
(D.C.Cir. 1997) (“Chadmoore”.)® Retroactive application of agency rules adopted pursuant to
rulemaking is barred by the Administrative Procedure Act, 5 U.S.C. § 553.!° The revisions to the
Commission’s Rules were adopted in the course of a formal notice and comment rulemaking."
Thus, retroactive application of the rules adopted therein is barred. Application of a rule is
retroactive where it “impair[s] rights a party possessed when he acted, increase[s] a party’s
liability for past conduct, or impose[s] new duties with respect to transactions already
completed.” Landgrafv. USI Film Products, 511 U.S. 244, 280 (1994), See also DIRECTYV, Inc.
v. FCC, 110 F.3d 816, 825-26 (D.C.Cir. 1997); Chadmoore at 240-241.

8. The application of proposed Section 73.3598 to permittees who have held their

See also Georgetown University Hospital v. Bowen, 821 F.2d 750, 757 (D.C.Cir 1987),
aff’d on other grounds, Bowen V. Georgetown University Hospital, 488 U.S. 204 (1998)
(“Bowen”); Bowen, 488 U.S. at 216 (Scalia, J., concurring).

10 Rules or policies adopted in adjudications, as opposed to rulemakings, under certain
circumstances, may have retroactive application. Contrast Yakima Valley Cablevision, Inc. v.
FCC, 794 F.2d 737 (D.C.Cir. 1986)(retroactive application of a new policy or rule is permissible
in the course of an agency adjudication where the agency explains its balancing of the benefits
and harms associated with its retroactivity). See also Chadmoore at 240-241.

11 See footnote 1, supra.
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construction permits for more than three years is retroactive. The changes in the rules not only
impair these permittees’ rights to construct their authorized facilities, but also increase the
liability for the past conduct of these permittees. The cancellation of construction permits issued
more than three years before the effective date of the new rules imposes the severest of liabilities
-- forfeiture of the permit. It also imposes new duties on transactions already completed -- as
applicants have bought permits or made construction plans in reliance on existing extension
standards. These transactions may very well not have been undertaken had the new rules been

known. The severe retroactive effect cannot stand under the Administrative Procedure Act.

C. The New Rates Are Particularly Injurious to Low Power Television
Permittees

9. The result is particularly draconian with respect to Low Power Television and TV
translator (“LPTV”) permittees. The Commission has barred LPTV permittees from filing
applications for major modification of their facilities for many years due to the infrequent filing
windows for LPTV major modification applications.!> The last LPTV window opened in May
1996 -- almost a full three years ago. Many permittees, unable to construct their authorized
facilities, have, with the Commission’s blessing, operated with these modified facilities pursuant

to Special Temporary Authority (“STA”) pending Commission action opening a filing window

12 Low Power Television Service (Filing Windows), 102 FCC 2d 295, 57 RR 2d 234
(1984) (Report and Order instituting the use of filing windows); Public Notice, Notice of Limited
Low Power Television/Television Translator Filing Window From April 29, 1991, Through May
3, 1991, Mimeo No. 12124 (released March 12, 1991) (No new low power applications in major
urban markets); Notice of Limited Low Power Television/Television Translator Filing Window
From April 1, 1994 through April 15, 1994, Public Notice No. 41954 (MMB Mar. 3, 1994)
(Window for major modifications and new permits in areas 100 miles beyond major urban
markets); Public Notice, Notice of Limited Low Power Television/Television Translator “Major
Change Only” Filing Window From April 22, 1996 through April 26, 1996, Mimeo No. 62033,
61 Fed. Reg. 11840, published March 22, 1996. (Window for major changes only, no new
construction permits); Public Notice, Notice of Extension of Low Power Television/ Television
Translator “Major Change Only” Filing Window, Mimeo No. 62397, released April 10, 1996
(Extending window for major change applications until May 17, 1996). The last window filing
for major change applications closed on May 17, 1996.
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allowing the modification application. In many cases, while these stations are operating, they
cannot file for a license until the next LPTV filing window opens, and which will allow them to
amend their underlying authorizations to specify their operational facilities. In many cases, the
current underlying authorizations are over three years old. Thus, upon enactment of the new
rules, service to their communities will be terminated by cancellation of the underlying permits.
10. Such permittees have thus been prevented from filing an application for license to cover
their construction permit. They await Commission action opening a filing window. The
Commission’s own actions imposing the practical freeze on the filing of applications and
granting the STAs to operate at locations different from the authorized facilities have created an
untenable situation for these permittees. These LPTV permittees have constructed and are
operating their stations and serving their communities, yet their permits could now be canceled
under a strict reading of the new rules.”> Thus, the Commission is imposing a severe penalty on
the LPTV permittees for actions taken with the Commission’s knowledge and approval.
11. The revision of Sections 73.3534 and 73.3598 creates liability for past conduct. The
permittees were unable to construct their authorized facilities within the three year period.
Relying on the Commission’s Rules and believing that their circumstances met the existing
criteria for extension of the permit, these permittees expended considerable time, money and
other resources toward constructing the facilities and initiating service to their community. If the
permittees were aware that automatic cancellation was imminent, they could have (and would
have) taken different action. In the most base terms, the Commission is imposing the most

stringent of penalties because the permittees did not conduct their business in a manner to

13 The severity of the Commission’s action is exacerbated by the fact that many LPTV
permittees have displacement applications pending with the Commission pursuant to the FCC’s
DTV proceeding. Advanced Television Systems and Their Impact Upon the EXxisting Television
Broadcast Service, Sixth Report and Order in MM Docket 87-268, 12 FCC Rcd. 14588, 14653-
54 (1997); See also Public Notice, Commission Postpones Initial Date for Filing TV Translator
and Low Power TV Applications for Displacement Channels, Mimeo No. 82914, released April
16, 1998. Displacement applications do not appear to fall within the definition of tolling events
in the new rules. Reconsideration of the definition of tolling events is discussed infra at
Paragraphs 16-21.
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comport with a rule that did not exist and which the permittees could not have anticipated.!*

Such retroactive application of the new rules cannot be permitted.

d. The qpplication of the three year construction period to permittees holding
permits initially issued more than three years ago is arbitrary and

capricious and contrary to the public interest.

12.  The Administrative Procedure Act requires that agency action not be “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C.

§ 706(2)(A). “An agency acts arbitrarily and capriciously if it ‘entirely failed to consider an
important aspect of the problem’ or ‘offered an explanation that runs counter to the evidence
before the agency.”” California v. FCC, 75 F.3d 1350,1358 (Sth Cir), cert. denied, 116 S Ct
1841 (1996) citing Motor Vehicle Mfrs. Assn. v. State Farm Mutual Auto Ins. Co., 463 US 29,
43-44 (1983). In other words, an agency must “offer a reasoned explanation that is supported by
the record.” AT&T v. FCC, 974 F.2d 1351, 1354 (D.C.Cir. 1992). “A rule that upsets
expectations, ... may be sustained ‘if it is reasonable,’ i.e., if it is not ‘arbitrary’ or ‘capricious’
DIRECTV, Inc. v. FCC, supra, at 826 (internal citations omitted). The Commission has not
provided a reasoned explanation supported by the record of the proceeding for its application of
the proposed changes in 47 C.F.R. §§ 73.3598 and 73.3534 and the deletion of 47 C.F.R.

§§ 73.3535 and 73.3599 with respect to permittees beyond their initial construction period.

13. The NPRM proposed to apply the new rules for construction permits to new permits and
those existing permits within their initial construction period.” The Commission notes that one

commentor agreed with its tentative conclusion that the new rules be applied only to permits

14 Unlike cases where the Commission and the courts have found that the filing of an
application did not create a right that was impaired by a new rule and thus was not retroactive,
see, for example, Hispanic Information and Telecommunications Network v. FCC, 865 F.2d
1289, 1294-95 (D.C. Cir. 1989), here permittees are facing cancellation of their permits as a
result of their action and reliance on the Commission’s rules.

1S NPRM at § 59.
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granted after a date certain.'® No comments filed in response to the NPRM proposed or
supported application to all existing permits.!” Notwithstanding the tentative conclusion in the
NPRM and wholly without record evidence to support such a broad application, the Streamlining
Order concludes that the three year period of construction should apply to all permittees. The
Commission fails to justify or explain its conclusion that application to all permittees would be

“fairer.”1®

In fact, such retroactive application is the height of unfairness -- as these applicants
have spent money and time pursuing the construction of permits based on one set of Commission
created expectations -- expectations which have now been shattered by the new rules.

14. The Commission has summarily concluded that “a three-year construction period would
provide all permittees with an adequate and realistic time to construct.”’® The Commission
acknowledges but does not consider the “anecdotal”* comments demonstrating that difficulties
with local zoning authorities alone can prevent a permittee from constructing for many years.?!
The Commission also fails to consider the number of permits granted well over three years ago
which it has extended and which are currently authorized.”> The mere existence of such permits,

including those of Petitioners, contradicts its conclusion that three years is an “adequate and

realistic” construction period for “all permittees.” If these permittees had known that they had a

16 Streamlining Order, at footnote 147.

17 Some commentors did propose application of the new rule to all outstanding
authorizations that have had less than three years to construct. NPRM at | 82.

18 Streamlining Order at | 84.

19 Streamlining Order at 83.

% The use of the term “anecdotal” denotes the Commission’s lack of serious _
consideration of the very real problems encountered by Commission permittees with local zoning
and other non-FCC requirements. Additional “anecdotal” evidence of permittee real-life
difficulties is recounted herein for the Commission’s consideration.

2 Streamlining Order at 82, footnote 144. See also Paragraphs 16-21, infra regarding
tolling based on zoning difficulties.

22 See Streamlining Order at 4 79.
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flat three years to construct -- with no hope of an extension -- they would have acted differently.
But since they did not know that this rule would be adopted and retroactively applied, they
should not now be penalized for not having taken different actions years ago. The Commission
did not articulate nor did it consider the detrimental effect on the public interest that application
of the new rule to all permittees would cause. Thus, the Commission’s application of the new
three year construction period in Section 73.3598 to existing permittees who have held their
permits for more than three years is arbitrary and capricious and contrary to the Administrative
Procedure Act.

15.  The public interest and the Commission’s stated goals, in addition to the Administrative
Procedure Act, compel reconsideration of the application of the new rules to permittees beyond
their initial construction period. Petitioners request that the Commission adopt the proposal as
originally articulated in the NPRM to apply the new rules only to those permits within their
initial construction period and request that the Commission grandfather the remaining permits
under the current rules and continue their application to those existing permits beyond their

initial construction period.*

11 The tolling provisions of revised Section 73.3598(b) must be revised.

16.  The Commission’s new rule provides that permittees may toll the running of the three
year construction period only when:

the grant of the permit is the subject of administrative or judicial review (i.e.,
petitions for reconsideration and applications for review of the grant of a
construction permit pending before the Commission and any judicial appeal of
any Commission action thereon), or construction is delayed by any cause of action
pending before any court of competent jurisdiction relating to any necessary local,

B See Footnote 5, supra. Petitioners propose that permittees beyond their initial
construction period be grandfathered under the old rules, Sections 73.3534, 73.3598, and
73.3599. It would be expected that applications for extension of these permits would be liberally
granted to ensure that all applicants had at least three unencumbered years to construct regardless
of “good cause.” Of course, those that have already had three unencumbered years to construct
would have to meet the standards of the one-in-three showing of 73.3534.
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state or federal requirement for the construction or operation of the station,
including any zoning or environmental requirement.

47 CF.R. § 73.3598(b)(ii)(proposed). The two categories of tolling events under 73.3598(b)(ii)
are a) administrative or judicial review of the grant of the construction permit and b) judicial
proceedings related to local, state or federal requirements for construction or operation of the
facility. Each of these categories presents its own array of issues which must be addressed on
reconsideration.

17.  The first category of tolling events, administrative or judicial review of the grant of a
construction permit, presents extreme difficulties for existing permittees. The text of the
proposed rule states that tolling can occur only where the grant of the permit is the subject of
administrative or judicial review. Ancillary issues -- such as the filing of a petition to deny or
objection to a modification application or an assignment application -- which can delay
Commission action for many years, cannot be the basis of tolling under the literal meaning of the
proposed rule. Thus, no permittee can rely on its own actions to ensure construction within the
given period. For example: Under the proposed rule, a permittee may find it necessary to modify
its construction permit. That permittee seeks a modification knowing that the applications will
not toll the construction period. To his dismay, a third party files an informal objection to the
modification application. That permittee must now wait for Commission action and pray that the
delay caused by the objection will not consume the remainder of his construction period. The
potential for abuse is rampant.

18. The second prong of the tolling provision, pending court actions related to local, state or
federal requirements for construction or operation of the station, is even more vexing. The rule,
as written, allows tolling only when an action has gone so far as to be in a court. Years can pass
appealing local zoning decisions, building permit decisions or environmental permits before such
issues are ripe for judicial review.

19.  For example, it took one of the Petitioners from March 1993 to December of 1995 to

secure a conditional use permit for his tower site. Following issuance of this permit, the
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permittee was required to apply for a building permit. Due to disputes between two local
building authorities, an additional twenty-one months passed before the building permit was
issued in December of 1997. Finally, legally able to construct at the tower site, a neighbor to the
site appealed both the building permit and conditional use permit with the county hearing
examiner in January 1998. The hearing examiner upheld both permits. The hearing examiner’s
decision was appealed in March 1998 to the county council. When the county council upheld the
permits, that decision was appealed to the county Superior Court in September 1998. Arguments
in the Superior Court are scheduled for early 1999. Five years passed between the time the
permittee first applied for a conditional use permit and the matter came before a court. The
entire local permit process, including appeals of the various administrative decisions, has taken
nearly six years. It should be noted that this is not a case of a permittee futilely attempting to use
a problematic site; rather, third parties have opposed the permits. The permittee’s applications
have been approved and affirmed at every step of the proceedings.
20. As is demonstrated, the exhaustion of administrative remedies with respect to these types
of requirements can, and does take, years, even when the permittee has been diligent. The
cancellation of a construction permit, through no fault of the permittee due to third party
objections, brought before the Commission or local authorities, is harsh and ripe with potential
for abuse by competitors and ne’er do wells alike.?* To avoid such problems, Petitioners propose
that the Commission incorporate the following tolling events into proposed Section
73.3598(b)(ii):

a. The pendency of a displacement application filed by an LPTV permittee pursuant

to the Commission’s DTV proceeding tolls the construction period®;

24 Tllustrative newspaper articles regarding one local zoning battle are attached hereto as
Attachment 1.

B Advanced Television Systems and Their Impact Upon the Existing Television Broadcast
Service, Sixth Report and Order in MM Docket 87-268, 12 FCC Rcd. 14588, 14653-54 (1997),
See also Public Notice, Commission Postpones Initial Date for Filing TV Translator and Low
Power TV Applications for Displacement Channels, Mimeo No. 82914, released April 16, 1998.
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b. A fully constructed LPTV station or TV translator station operating pursuant to an
STA can toll the construction period from the date of its initial STA authorizing
operation;

c. The filing of a petition to deny, objection or opposition by a third party against an
assignment, transfer or modification application or the filing of an opposition or
counterproposal to a rulemaking request involving the permit tolls the
construction period;

d. The pendency of a modification application filed due to the loss of a transmitter
site due to denial of any local, state, or federal requirement for construction or
operation of the station tolls the construction period from the date of filing of the
modification application;

e. Civil litigation directly affecting the permittee’s ability to construct the station
tolls the construction period (e.g., breach of contract suit pertaining to a lease on a
tower site).

f The delays caused by the process for obtaining zoning approval, building permits,
environmental authorizations and other local, state and federal requirements for
construction and operation of the station will be considered tolling events, if such
delay is six (6) months or longer from the date of the filing of the authorization
request.

g. Upon grant, LPTV displacement applications and major modifications will be
considered new construction permits for purposes of these rules and thus, initiate
a new three-year construction period from the date of grant of the displacement

application?®;

26 Tt should be noted that displacement applications are currently being granted 18 month
construction periods.
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h. For radio and full power television stations, a modification of a construction
permit for changes in an operating facility should be considered a new permit --
and given the three year construction period -- if such modification specifies a
new transmitter site.
21. Petitioners request that the Commission reconsider Section 73.3598(b)(ii) and revise this

section to read as follows:

a.

The grant of the permit is the subject of administrative or judicial review (i.e.,
petitions for reconsideration and applications for review of the grant of a
construction permit pending before the Commission and any judicial appeal of
any Commission action thereon);

a displacement application filed by an LPTV permittee pursuant to the
Commission’s DTV proceeding is pending;

Special Temporary Authority has been granted to a constructed LPTV station or
TV translator station operating outside its authorized parameters due to the freeze
on major modification applications;

a petition to deny, objection or opposition was filed by a third party against an
assignment, transfer or modification application or the filing of an opposition or
counterproposal to a rulemaking request involving the permit;

a modification application was filed due to the loss of a transmitter site due to
denial of any local, state, or federal requirement for construction or operation of
the station;

Civil litigation directly affecting the permittee’s ability to construct the station
(e.g., breach of contract suit pertaining to a lease on a tower site).

the process of obtaining zoning approval, building permits, environmental
authorizations and other local, state and federal requirements for construction and
operation of the station has exceeded 6 months from the date of the filing of the
authorization request.

construction is delayed by any cause of action pending before any court of
competent jurisdiction relating to any necessary local, state or federal requirement
for the construction or operation of the station, including any zoning or
environmental requirement.

Petitioners additionally request that the following be inserted at the end of proposed Section

73.3598(a):

For purposes of this rule, applications for modification of a construction permit for
changes in an operating radio or full power television facility that specify a new
transmitter site will be considered new construction permits and initiate a new three-year
construction period from the date of grant of the application.

For purposes of this rule, LPTV displacement applications and applications for
major modifications of a construction permit for a facility will be considered new
construction permits and initiate a new three-year construction period from the
date of grant of the application.
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These modifications of the proposed rule will eliminate the severity of the tolling provisions
while maintaining strict limitations on the tolling of construction permits. In addition, the
proposed modifications enhance the Commission’s goals of reducing paperwork and conserving
resources while ensuring prompt construction and initiation of service to the community. The
interests of the permittees, the Commission and the public are thus, balanced by the inclusion of

these provisions.

111. The administrative burden placed on the permittee to notify the Commission at the outset

of a tolling event is contrary to the Commission’s stated goals and a drain on scarce
Commission resources.

22.  The proposed rule provides that permittees must notify the Commission at the onset of a
tolling event. Specifically, proposed Section 73.3598(c) provides: “A permittee must notify the
Commission as promptly as possible and, in any event, within 30 days, of any pertinent event
covered by paragraph (b) of this section, and provide supporting documentation.” 47 C.F.R.

§ 73.3598(c)(proposed). The Commission stated that one of its goals in this proceeding was to
reduce paper work and administrative burdens on Commission permittees.”” This notification
procedure, in practice, will create additional paper work and require staff resources from the
Commission. If a permittee encounters a tolling event, e.g. such as appeal of a building permit to
a court of competent jurisdiction, that permittee must notify the Commission within thirty days
of the filing of the appeal, regardless of whether the appeal will ultimately cause the permittee to
not complete construction within the three year period.”® Similarly, the permittee must notify the
Commission by letter upon the termination of the tolling event.? Thus, the permittee must notify

the Commission twice, regardless of whether they will eventually need to toll the construction

2 Streamlining Order at { 79.
2 Streamlining Order at { 86.

® Streamlining Order at | 87.
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period. This places an unnecessary reporting burden on the permittee, particularly where a
permittee, knowing that its permit does not expire for a number of months or years, does not
regularly communicate with FCC counsel regarding the status of the permit. It is likely that such
an event will not be noted until the permit is close to expiration and they have contacted counsel.
Conversely, the filing of notices that may be unnecessary to toll a construction period because a
permittee completes construction within the period despite the delays, requires Commission staff
to review and process the notices. In addition, valuable file space is also depleted for
unnecessary notices.
23.  Petitioners request that the Commission revise proposed Section 73.3598(c) to require the
filing of such notices within 60 days of the expiration of the construction permit and that the
notice filed include the initiation and termination dates of the tolling event. Specifically,
Petitioners propose that Section 73.3598(d) be deleted and 73.3598(c) be revised as follows:
(c) A permittee must notify the Commission by letter 60 days prior to the

expiration of its permit of any pertinent event covered by paragraph (b) of this

section, and provide supporting documentation including the date of

commencement and termination of the event covered by paragraph (b).

This proposal meets the Commission’s goals: reduced paperwork and administrative burdens on

both permittees and the Commission, saving the resources of both.

Iv. Request for Stay of the Effective Date

24, Petitioners hereby request a stay of the effective date of the proposed revisions to
Sections 73.3534, 73.3535, 73.3597, 73.3598, and 73.3599 of the Commission’s Rules pending
reconsideration of the Streamlining Order. Section 1.429(k) of the Commission's Rules provides
that it may stay the effective date of an order pending reconsideration by the Commission upon a
showing of "good cause." 47 C.F.R. § 1.429(k). Under Virginia Petroleum Jobbers Association
v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958), as explained in Washington
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Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir.
1977)(“Holiday Tours”), the proponent of a stay “must demonstrate (1) that it is likely to prevail
on the merits; (2) that it will suffer irreparable harm if a stay is not granted; (3) that other
interested parties will not be harmed if the stay is granted; and (4) that the public interest favors
grant of the stay.” Holiday Tours, Inc. at 842; In re US West, Inc. Petition for Reconsideration
or Waiver of Blocking and Unblocking Requirements for Transmission of Calling Party Number
Jfrom Party Lines, 11 CR 1097 (1998).

25.  First, Petitioners are likely to prevail on the merits. This reconsideration requests that the
Commission adopt the proposal it advanced in its NPRM, to apply the new rules to permits in
their initial construction period. Therefore, it is likely that the Commission will reconsider and
adopt its own previously advanced proposal. Furthermore, the Commission need not find that
Petitioners’ likelihood of success on the merits is a mathematical probability if the remaining
three factors strongly favor granting of the motion for stay, as they do in this case. Hickory Tech
Corp., 1998 FCC Lexis 3292 (July 1, 1998) at footnote 9 (citing Holiday Tours, supra). The
strength of the other three prongs of the test clearly support Petitioners’ need for a stay of the
Commission’s proposed rules, irrespective of the Petitioners’ likelihood of success.

26. Second, Petitioners will be irreparably and irreversibly injured should the proposed rules
go into effect. Petitioners face automatic cancellation of their permits, which were initially
granted more than three years before the effective date of the proposed rules unless they are able
to demonstrate tolling of the construction permit. Cancellation of their permit terminates their
ability to continue constructing and, as in the case of LPTV permittees operating under STAs,
terminates their authority to broadcast. To allow the proposed rules to go into effect, thereby
canceling such permits, and to, upon reconsideration, have to reinstate such permit would be an
administrative atrocity for the permittees and the Commission.

27.  For these reasons the public interest also favors the imposition of a stay. The

Commission’s resources are much too scarce and valuable to squander reinstating construction
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permits and returning to the status quo ante should the Commission reconsider its actions and
grant the relief requested herein. In addition, the cancellation of the permits upon the effective
date of the proposed rules will disrupt service to the public by those LPTV stations operating
pursuant to STAs and further delay the initiation of service to the communities of license of other
permittees. The public interest is best served by maintaining the stafus quo and granting the stay
pending reconsideration of the proposed rules.
28.  Finally, the grant of the stay will not injure other parties, but will maintain the status quo.
Construction will not be delayed and can be completed more quickly, if the effective date of the
new rules is stayed. Other interested parties are not harmed by staying the effective date of the
new rules. In fact, the public interest and the Commission’s resources are preserved by granting
the stay.
29.  The new rules will have a draconian effect on many permittees by automatically
canceling their permits. This effect, coupled with the public interest benefits of permitting
construction of facilities to go forward to serve communities, mandates that the Commission stay

the effective date of the new rules pending reconsideration.

D. Conclusion

WHEREFORE, the premises considered, Petitioners request that the Commission
reconsider Section D of the Streamlining Order, “Modifying Construction Permit Extension
Procedures,” and take the following actions: 1) adopt the proposal put forth in the NPRM

applying the three year construction period to those permits currently within their initial
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construction period, 2) modify the tolling provisions of proposed Section 73.3598 to allow for
tolling of the construction period under additional limited circumstances, 3) modify the
procedures for tolling the construction period to reduce administrative burdens on permittees and
Commission resources, and 4) impose a stay on the effective date of the rule amendments in the

Streamlining Order pending reconsideration.

Respectfully submitted,

Z-SPANISH MEDIA CORPORATION,

KNOX BROADCASTING GROUP, INC.,

JERSEY SHORE BROADCASTING CORPORATION,
CONCORD VENTURES LIMITED,

NATIONAL MINORITY T.V., INC., AND
PEGASUS BROADCAST TELEVISION, INC.

By:
David D. Oxenford
Kathryn R. Schmeltzer
Francisco Montero
Dawn M. Sciarrino
Their Attorneys

FISHER WAYLAND COOPER LEADER
& ZARAGOZALLP.

2001 Pennsylvania Avenue, N.W.

Suite 400

Washington, D.C. 20006

(202) 659-3494

Dated: January 19, 1999
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b October, 1998

POSTAL PATRON PHX AZ 85027

Z Spanish Radio Network,
Inc. has purchased radio station
KUET at Black Canyon City, and
has applied 10 Yavapai County
Planning and Building for a Use
Penmit to move the two existing
towers and erect S more on the
Kale Ranch, 1/2 mife south of the
Maggie Mine and Old Black
Canyon Hwy Imersection.

be used as an AM radio station,
with a Spanish speaking format.
They will be 351 feet in height,
and be located on an eighty (80)
acre parcel of fand.

Ricardo Torres, KZPZ and
Engineer Lee Granlund of Z
Spanish Radio Network, along
with Howard Kale, met with
concerned community residents
= On September 26th’

KUET was licensed to
% Black Canyon. and must remain
in the vicinity to avoid

interference  with other AM
§ stations. According to Granlund.
the water table at this site is
important as a conductor.
Concerns brought forward
by residents were noise,

The above radio towers, located east af the Veterans Cemetary, were used
as an illustration that towers do not destroy the ambiance of rural jand.
The photographer reported interference on his car radio for one and
one-half miles past the tawer site,

Permit for 7 Towers on th
Kale Ranch Property in BCC

The proposed towers would

P.82-a7

interference in appliances, a
aesthetic consideratios

‘Granlund said, unlike high pow

electric lines, there is no no
connected with radio tow
other than wind blowing throu
the structure.

" He assured residents tl
the FCC has ruled that rac
stations have to fix the probl
of interference. Filteri
equipment is built into new
equipment, surge suppress
will protect computers, 2
protect against power spikes, a
also act as a filter. If an ol
appliance cannot be protect
Torres said the station won
replace it.

+ Other concems voiced
residents were that the lights (1
light on top plus 4 other lights
each tower) would impact 1
Dark Sky ordinance. Beca
BCC often suffers power outa;
during periods of bad weath
the towers could present a haz
to the Medivac helicopters.

Pointing out that the 1op
tower number 6 will be -1«
{Continued on pag:
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Canyon Country News
- Towers KZPZ

I (Continued from page 1)

' above ground level of the homes
. on Ridgecrest (the hill east of Old
! Black Canyon Hwy), the visual
\impact is not considered
»“minimal”,

i . Anxious to cooperate with
jthe residents, Z Spanish Radio
iNetwork has suggested that
‘perhaps some of the water that
iwill no longer be needed for
'ranching activities could be
‘diverted t0 BCC  Water
: iImprovement District. They also
‘agreed to research the possibility
. of fewer or shorter towers, They
; expressed a desire to find ways in
{ which their business could serve
{the community. Grandlund said,
|“We hope to become a valued

{ addition 10 the community as
well as a good neighbor 1o all of
you.”

Another meeting with

i residents has been set for

- October 10th at 1:30 p.m. at

. Albins Civic Center. Ricardo

' Torres, KZPZ, and Lee

. Granlund,  Director of
Engineering, plan to attend to

. . answer questions.

Planning and Zoning -

! Commission will rule on the
. application at their regular
} meeting on October 21, 1998
; beginning at 9:30 A.M., 101§
! Fair Street in Prescott. It will
{ be presented to the Board of
1 Supervisors on November 2,
! 1998,

October, 1998

P.B3/87

NOTICE OF PUBLIC HEARING

BLACK CANYON CITY WATER IMPROVEMENT DISTRICT

The Black Canyon Water Improvement District will consider proposed
changes to the sccurity deposits for water charges of rental and owner’s
property. The proposed changes are as follows.
1. Rental deposits will be in the amount of $100.00.
2. Non-Rental: Residential Property deposits will be in the amount of

$50.00. (No Change to current policy).

3. Commercial property deposits will remain as is with no changes.

The Water District Board will hold an official and legally required
public hearing on the above proposed fees on Thursday, October !5. 1998 at
6:00 p.m. at the Albins Civic Center on K-Mine Road. All water users within
and outside the District boundaries are invitcd and urged 1o attend.
At the conclusion of that public hearing the District Board may act and;
1. Adopt the proposed fees and charges.
.2. Adopt the proposed fecs in lesser amount than proposed. of
3. Take no action on the fees and/or reject the adoption of fees.

The District will provide information prior to the official public hearing
lisled above. Please call the District Office at (602) 374-9408 for any
information (6:30 &.m. t0 2:30 p.m.) .

Any Person wishing 1o object to the proposcd changes in sccurity
deposits before the date set for the hearing may file objection with the
Chairman of the Board of Directors, send 10:

Mr. R.T. Smith. Chairman

Black Canyon City Water Improvement District

P.0. Box 1007 '

Black Canyon City, AZ 85324-1007

Your source for

&@K, Comics & Collectibles
vi| G

.- Merchandise

We Stock a Complete Line of
.« Gaming Cards & RPG’s  + Magic the Gathering
» New & Back Issue Comics* Comic & Card Supplies
« T-Shirts, Posters’ ' « Action Figures
¢ Japanimation Videos « Fantasy Cards & Books

7680 E. Hwy 69 » Prescott Valley * (520) 759-2248
2710 W. Bell Rd,, Ste 1113 = Phoenix » (602) 548-1530

fATD 2T ACE FANVAN RWYV . NEW RIVER: Ouver § acrae af lush desert. Parcel #1 $27.000 (zoned

10% Discount on any purchase with this ad. Expires 9/30/98.
Ieteh—
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Page 8

To the Black Canyon City Community,

Afer being a resident of Black Canyon City and owner of the
Black Canyon Ranch for 18 years. my family and I are faced with
the dilficult circumstance of deciding the future or fate of the ranch.
‘The ranch operation is no longer cconomically viable. Multiple
approaches have been made to us lo develop the ranch in various
ways. None of which. prior to the proposal from KZPZ Corporation.
allowed my family and [ and additionally the community the
opporiunity to have a say in the manner in which it would be used.
It is the personal desire of my family and myself to preserve the
horse ranch. Therefore, we have entered into an agreement with
KZPZ Corporation to relocate the KUET radio transmitter operation
1o the Black Canyon Ranch property.

As part.of the proposal from KZPZ Corporation, they have

agrced in writing to. maintain and enhancc the character and|'

appearance of the 76 approximate acres that front on Old Black
Canyon Highway for the ability to relocate the KUET AM radio
signal from the Cold Watcr Canyon site to the ranch property. As
part of the agreement to maintain the character and ranch operation,
we cooperatively wish to offer to the community access to parts of
the ranch. Onc example would be to lease out the exercise track and
re-establish the horse training operation. Another would be the
ability to offer opportunities for trail rides to the saddle club. Your
input with regard to an amenity that would be appropriate to the
property and proposal would be welcome. As part of this proposal,
my family and [ will retain between 7 and 30 acres of land from the
balance of the ranch property to build another home. The specifics
of what could be offered to the public would require approval by
Yavapai County Planning and Zoning.

Specifically, the site development for the AM radio facility
‘would involve placing a total of (7) standard radio towers on the
property. The dimensions of the towers are 24 inches in width and

351" in height. The height and size are exactly the same as the two | -

towers currently located in Cold Water Canyon. There is a single
transmitter building that would be required with the dimensions of
16°X20°x10" high. Per FAA regulations, 2 red navigational beacon
would be placed on the top of each tower to advise air traffic. The
radio facility is unmanned and does not require any community
services to support its operation. Therefore, there would be no
demand on water service or sewage disposal. Traffic would not
increase due to standard maintenance only being conducted on a
monthly to six week basis.

P.B4-a7?

This proposal is not unique. Radio towers for KOOL radi

were located on the Tom Chauncy ranch located in north Scortsdal
for a number of years prior to its recent sale for the development ¢
a retail center. Currently there is an equestrian center located o
Pinnacle Peak Road in North Phoenix that is the site of 2 multipl
tower radio installation. It is a good example of what we ultimatel;
hope for the property under this proposal. It is a viable altemnativ.
that allows the preservation of a unique part of the Black Canyo:
City community scenery that will otherwise be lost. The rancl
contributes to the distinct makeup of Black Canyon City. There an
other locations that would provide acreage for a mobile home parl
or gravel operations, but it is doubtful that there will be anothe
opportunity to retain a ranch of this type as an asset to thi
community. [f it were an option to keep the ranch as it is, we woulc
do so. The sale of the ranch is inevitable as is the corresponding
change in the community composition. Although other proposal:
could have brought greater personal financial gain, the preservatior
of the ranch is of greater value. My family and 1 would like to ask
for your support in the preservation of the horse ranch and the
opportunity to have input with regard to the development that will
take place on the property.
Thank you to our surrounding neighbors, to whom we felr an
obligation to provide the first opportunity to discuss the proposal, for
artending the meeting held at the ranch. Thank you to all that
antended the meeting on September 26 and for sharing your opinions
and voicing your concerns. An additional meeting to discuss the
proposal has been set for October 10th at 1:30 p.m. at Albins
Civie Center. Your attendance would be appreciated.

Sincerely,
Howard F. Ka]e, Jr. and famlly

LORD’'S FARM, INGC.

'l Buy your
8 R Cactus, Euphorbias |
Q& i and Dishgardens
=" direct from the grower.
Seedlings to Landscaping sizes.
412 W. Carefree Hwy
(602) 581-5305
9:30 a.m. to 5 p.m. '
Open 7 Days a Week
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Monday, July 8, 1988 -

NEWS/FEATURES

‘County planners to discuss
_request to build radio tower

:Company wants -

_ ,.commlssmners

| to allow a height
| variance for an
‘ antenna tower

. B}'ROBER‘IADAMS
: Ciry Bdi

;pinn;keu thie fssue of a he
wuhggumfmwm
Broadcasting.

radic antenna and other communi-
aumeqmpmem.
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bothdnJuneWm]uneBphn-
aing compmission
Discussions will be lnad!f-
ferent Jocation than the last time
- the mater as on the agenda, how.

ever, as'l'llesda::smedmgwmbl
. held st the

mcovemm:canulwmdu
40601 Roed 274 in Bass Lake. The
meeting will being at 7 p.m.

The KZFQ icm was continuad .

by the commission on June 19 after
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. upphcantwsumbbwgct
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W‘thm Madera County, similar
oved with
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lar communications systems.
Velley  Children's Hospital
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exiting e

Hospital representatives have
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ed 1o a site five miles from the hos-.

pital.
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